
1 
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO. 17-60907-CIV-MORENO/SELTZER 

 
 
FEDERAL TRADE COMMISSION, et al., 
 
 Plaintiffs, 
 
v. 
 
JEREMY LEE MARCUS, et al., 
 
 Defendants. 
________________________________/ 

RECEIVER JONATHAN E. PERLMAN’S REPLY TO AMANDA FINLEY’S 
OMNIBUS RESPONSE IN OPPOSITION TO OBJECTIONS TO 

REPORT AND RECOMMENDATION [ECF NO. 429] 
 

Jonathan E. Perlman, as Permanent Receiver, pursuant to Magistrate Judge Rule 4(a)(1), 

S.D. Fla. L.R., submits his Reply to Amanda Finley’s (“Finley”) Omnibus Response in 

Opposition to Objections to Report and Recommendation (“Response”).  [ECF No. 429].  

 I. INTRODUCTION 

Finley, as a real estate sales associate, claims that her equitable lien represents the funds 

that the broker, Florida Coastal Realty Group (“Florida Coastal”), voluntarily chose to rebate to 

reduce the purchase price of the home located at 300 Royal Plaza Dr., Fort Lauderdale, Fl. (the 

“Property”) owned and occupied by Finley and Defendant Jeremy Marcus (“Marcus”).  Now, 

years later, Finley seeks to recover the commission voluntarily rebated by Florida Coastal.  Such 

a claim is barred under Florida law.  See Fla. Stat. §475.42(1)(d); Bergin v. Kickliter, 538 So. 2d 

950 ((Fla. 2d DCA 1989) (finding that the Florida legislature clearly prohibited a real estate 

salesperson from maintaining any action to collect a real-estate brokerage commission except 

from his/her employer at the time)(emphasis added).  To support this untenable position, Finley 
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repeatedly references a pre-nuptial agreement with Marcus and another agreement with Florida 

Coastal but has not included them into the record.  As such, Finley offers no competent record 

evidence to support her entitlement to Florida Coastal’s rebated commission.1   

Rather than address the clear prohibition imposed by Florida law to bar Finley’s current 

action, Finley ignores the plain language of the relevant statute and makes the unsubstantiated 

argument that this statute only applies to enforcing any right to a commission against a seller.  

The unambiguous prohibition of the statute is not nearly as narrow as Finley suggests.   

It is undisputed that Finley and Marcus purchased the property with $5,250,000 in cash 

from directly traceable stolen consumer funds.  The brokerage commission, that Florida Coastal 

voluntarily rebated to reduce the purchase price of the Property, is directly traceable to stolen 

consumer funds.  Here, the Property was recently sold for $4,000,000, $1,250,000 less than what 

Marcus and Finley paid for it with stolen consumer funds. See Ex. A.  The purchase price 

received by the Receiver is consistent with a recent appraisal done on the Property.  See Ex. B.  

As it stands, victims stand to lose $1,250,000 on this Property.   

Meanwhile, Finley has already enjoyed the benefit of that rebated commission by another 

party and now seeks to enjoy it again.  Such a result contravenes the policy behind equitable 

liens which is to prevent, not provide, unjust enrichment.  In re Performance Leasing Corp. of 

Collier County, 385 B.R. 317, 326 (Bankr. M.D. Fla. 2008). 

                                                 
1 Since Finley repeatedly referenced these documents, the Receiver diligently looked for these agreements 
but was unable to locate them.  Noticeably absent from her Response is Finley’s explanation as to how 
she reconciles her current action for an equitable lien with her prior sworn statements.  Previously, Finley 
and Marcus dissolved their marriage.  In connection with these proceedings, Finley filed an affidavit 
under penalty of perjury attesting that she owns no interest in the Property.  [ECF No. 413, Ex. E].  
Despite these sworn statements, Finley, an attorney, argues now that she does have an interest in the 
Property.   Her Response does not attempt to address this prior inconsistent sworn statement made to the 
Circuit Court in Broward County. 
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 II. ARGUMENT 

A. Florida Law Bars Finley’s Claim for Equitable Lien. 
 

 While Finley claims to have been the real estate sales associate on the acquisition of her 

home and to be owed $107,500, the HUD attached as Exhibit A to the Motion reflects another 

party as being owed the commission.  Specifically, the HUD attached to the Motion reflects that 

Florida Coastal, not Finley, was entitled to a commission for the buyer.  [ECF No. 404, Ex. A].  

The sales agreement also relied upon by Finley identifies her as Florida Coastal’s sales associate. 

[ECF No. 404, Ex. B].  Finley does not contest these critical facts and does not provide any other 

record evidence.    

Florida law clearly limits the ability of sales associates (Finley) to seek relief relating to 

enforcing a right to a commission.  Specifically, Fla. Stat. §475.42(1)(d) provides: 

A sales associate may not collect any money in connection with any real estate 
brokerage transaction, whether as a commission, deposit, payment, rental, or 
otherwise, except in the name of the employer and with the express consent of the 
employer; and no real estate sales associate, whether the holder of a valid and 
current license or not, shall commence or maintain any action for a commission or 
compensation in connection with a real estate brokerage transaction against any 
person except a person registered as her or his employer at the time the sales 
associate performed the act or rendered the service for which the commission or 
compensation is due. (emphasis added). 
 

 Here, Finley, a sales associate, has brought an action for imposition of an equitable lien 

for a commission that Florida Coastal voluntarily rebated in the acquisition of her home.  Finley 

is not seeking relief against her employer at the time, Florida Coastal.  Instead, Finley 

impermissibly is maintaining an action against the Receiver for an equitable lien relating to 

commissions and/or compensation in connection with the purchase of her home.  Finley’s action 

for equitable lien is nothing more than an attempted end run around the statute prohibiting 

actions by sales associates to recover a commission.  Moreover, the statute clearly indicates that 
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any action is prohibited.  Finley can advance no theory under which this Court could reasonably 

find that her action to impose an equitable lien is excluded from the statute’s definition of “any 

action.”  Such an action is clearly barred under the aforementioned Florida Statute.  See Bergin, 

538 So. 2d at 950; Fuller v. Alberts, 382 So. 2d 113 (Fla. 2d DCA 1980) (finding that real estate 

sales associate could not maintain action in her own name to recover any fee from the sale 

regardless of how she categorized her services). 

B. Equity Requires Denial of Finley’s Equitable Lien. 
 

Finley asserts that the funds were the result of her independent work as a realtor for 

herself as the buyer. Again, as the buyer of a property purchased with stolen consumer funds and 

realtor for that purchase, all Finley accomplished was a reduction of the purchase price of the 

home. She does not now get to recover the value of her reduction. Finley’s argument that the 

funds were separately earned is circular and unpersuasive. All funds that were to be distributed 

due to the purchase of the Property are directly traceable to stolen consumer funds.  Finley’s 

argument that the funds were paid by the seller is simply untrue.  The undisputed record 

demonstrates that the funds used for the all-cash purchase of the Property were directly traceable 

to stolen consumer funds. [ECF No. 136-4]. 

According to the HUD, the Property was purchased with all cash from the buyer.  [ECF 

No. 404, Ex. A., ln. 303].2  The HUD further reflects that no cash was provided from the seller at 

the closing on the Property.  Id. at ln. 603.  As such, any money that was paid by the seller came 

from Receivership Entities.  As conclusively established by the Receiver, those monies were 

misappropriated consumer funds and not “clean funds.”  [ECF No. 136-4]. 

                                                 
2 Finley exclusively relies upon the HUD in arguing that the commission came from the seller and “clean funds”. 
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Unable to dispute the forensic evidence, Finley remarkably argues that the commission 

voluntarily rebated by Florida Coastal would have come from “clean funds” from the seller.  In 

essence, Finley’s argument would result in misappropriated consumer funds being laundered 

through seller’s credits in the acquisition of the Property.  Putting aside the obvious issues with 

such an argument, the only evidence offered by Finley does not support it. 

In her Response, Finley brings up past closings where she acted as a real estate broker 

and the Receiver agreed to her payment of commissions.  Those circumstances are clearly 

distinguishable from the present case.  Prior to the Receiver’s appointment, Finley acted as a 

sales agent to sell certain properties on behalf of Marcus.  At the time of the Receiver’s 

appointment, these properties were under contract for sale with third parties.  After determining 

that the properties were being sold for fair market value with an innocent third party, the 

Receiver agreed to the sale of the properties. None of those transactions, unlike the Property, 

dealt with the misappropriation of receivership assets/consumer funds for the benefit of Marcus 

and Finley and instead dealt solely with innocent third party buyers.  Further, Finley’s 

commissions paid, unlike here, were with clean funds from the buyer and not misappropriated 

consumer monies. 

Finley, as the purported Property owner and sales associate for the buyer (herself), is 

seeking to recover double the value of the rebate by Florida Coastal.  Because buyer-rebates 

work to lower the amount due at closing by the buyer, as the buyer in that transaction, Finley 

received a benefit in the form of a reduction in the purchase price on the home.3 Specifically, she 

received a $107,500 reduction in the costs assessed to the buyer at closing. Were she to receive a 

                                                 
3 Finley also received the benefit of living in a multi-million dollar home for 18 months with no mortgage or rental 
payments. 
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lien on the sale proceeds now for that same amount, she would receive this value for a second 

time.  An inherently inequitable result.  

The crux of Finley’s argument is that she “contributed” to the Property where she utilized 

her real estate commission, comprised entirely of stolen consumer funds, in the acquisition of the 

Property by Finley and Marcus.  This argument misses the mark.  Finley’s contribution conferred 

no benefit to the Property but merely reduced the monies needed by Finley and Marcus to 

purchase the Property.  Ultimately, her alleged contribution benefitted Finley, not the Property. 

Remarkably, in her Response, Finley argues that the Receiver would receive a windfall if 

she were not granted her equitable lien.4  The record simply does not support this claim.  The 

unrefuted evidence reflects that 100% of the purchase price for the Property was derived from 

stolen consumer funds.  After marketing the Property for almost 18 months with an 

internationally recognized real estate firm, the Receiver just sold the Property for $1,250,000 less 

than what Marcus and Finley paid for the Property.  See Ex. A.  As such, the Receivership Estate 

and consumer victims will lose almost $1,250,000 even if the $107,500 remains in the estate.5 

 If someone is entitled to an equitable lien, it is the Receiver, not Finley.  The Property 

was purchased with $5,250,000 of directly traceable stolen consumer funds, and the Receiver is 

                                                 
4 Notably, none of Finley’s cited cases support a finding that the Receiver would receive a windfall, in fact the case 
law strongly suggests that it would be Finley who would receive a windfall if her lien was granted. Neither spouse in 
both Fishbein and Spridgeon contributed in any way to the properties at issue, nor did they purport to confer a 
benefit on the property. 619 So.2d 267 (Fla. 1993); 779 So. 2d 501 (Fla. 2d DCA 2000). Della Ratta is similarly 
unhelpful to Finley’s claims. 927 So. 2d 1055 (Fla. 4th DCA 2006). There, the court held that the petitioner had an 
equitable lien in the property of another up to the amount he expended making repairs and capital improvements to 
the land. Id. at 1059. Finley is not seeking to recover the value of any purported repairs or capital improvements.   
5 The same is true if you consider the $158,000 in overages paid to Marcus in July 2016 as being part of 
the Receivership Estate as Finley argues.  Moreover, Finley offers no evidence that in fact those funds 
were received by the Receivership Entities or were used for their benefit.  In fact, the Receiver was not 
appointed until May 2017 so Finley’s argument that the Receiver owns and controls those funds is 
illogical, unsupported by the record, and untrue. 
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entitled to an equitable lien in that same amount.6 The Property just sold for $1,250,000 less, so 

the Receivership lien will not be fully satisfied and there is no equity in the Property for payment 

of Finley’s purported lien. 

 Florida courts impose equitable liens on homesteads when a party can establish that 

“funds obtained through fraud or egregious conduct were used to invest in, purchase or improve 

a homestead.”  Hecker v. Kokomo Spring Co. (In re Hecker), 264 F. App’x 786, 790 (11th Cir. 

Feb. 4, 2008) (affirming application of equitable lien where fraudulently obtained funds were 

used to improve property); FTC v. Am. Precious Metals, 2017 WL 1323466, *3 (S.D. Fla. April 

10,  2017) (Florida law requires showing “by the preponderance of the evidence that the 

fraudulently obtained funds can be directly traced to the investment, purchase or improvement of 

the homestead.”); In re Mazon, 387 B.R. 641, 646 (M.D. Fla. 2008) (“dollar-for-dollar 

accounting is not required, but the party challenging the homestead exemption has the burden of 

proving his case by a preponderance of the evidence.”). The focus of the inquiry is on preventing 

unjust enrichment.  Lee, 574 B.R. at 293; In re Fin. Federated, 347 F.3d at 890. “Once an 

equitable lien is imposed, the property can be sold and the proceeds applied in favor of the lien 

holder.” Am. Precious Metals, 2017 WL 1323466, at *1; see also SEC v. Kirkland, No. 6:06-cv-

183, 2008 WL 1787234, at *5 (M.D. Fla. April 11, 2008) (citing Jones, 106 So. at 129) 

(imposing equitable lien on defendant’s homestead and granting the receiver’s motion to sell 

property).  

 The Receiver has undisputedly traced the monies used by Marcus and Finley to purchase 

the Property as coming from Receivership Entities operated by Marcus.7 It is further undisputed 

                                                 
6 See Receiver’s Motion for Turnover of Property [D.E. 184 at 14].  
7 The Receiver has estimated consumers’ losses to exceed $85 million. Receiver’s Second Interim Report.  
[D.E. 136 at 61]. 
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that the monies were obtained from consumers through fraud and other egregious means, 

including false representations that Defendants would pay, settle, or obtain dismissals of 

consumers’ debts and improve consumers’ credit.8 Instead, Marcus misappropriated millions of 

dollars to purchase the Property.  See Am. Precious Metals, 2017 WL 1323466, at *2 (imposing 

equitable lien on the homestead of defendant who “was an owner or manager of [the fraudulent 

corporate entity] and oversaw its day-to-day operations.”).    

 Because the Receiver has established the existence of fraudulent or egregious conduct 

and established that the Property was purchased with $5,250,000 of Receivership Defendant 

monies resulting from such conduct, the Receiver should have an equitable lien on the Property 

for the same amount. This equitable lien is superior to any lien claimed by Finley.  

In CFTC v. Hudgins, the defendant’s former girlfriend owned a property with a mortgage 

that she originally purchased and financed with her own monies. 620 F. Supp. 2d 790, 784 (E.D. 

Tx. 2009). Later, the defendant gave her the funds to pay off the remaining balance on the 

mortgage. Id. The defendant fraudulently obtained the funds given to his former girlfriend. Id. A 

receiver was appointed to collect the fraudulently received money for distribution to the 

defendant’s victims and petitioned the court to direct the girlfriend to turn over the property as a 

receivership asset. Id. In granting the receiver an equitable lien on the property, the court noted 

that “despite her innocence in the fraud, to allow her a homestead exemption would allow her to 

become unjustly enriched by the Ponzi scheme at the expense of Hudgins’ victim.” Id. The court 

ordered the girlfriend to deed the property to the receiver and directed the sale of the home. Id. at 

795.  

Moreover, the court noted that any purported claim the girlfriend may have against the 

                                                 
8 Id.  
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sale proceeds was inferior to the equitable lien granted to the receiver where she had not 

established any equity in the home and where the value of the home was considerably less than 

the amount of her potential claim. Id. See also In re Fin. Federated Title & Trust Inc., 273 B.R. 

at 892 (imposing an equitable lien for the full amount of fraudulently obtained funds and 

charging the decrease in value of the home against the homeowner rather than lien holder). 

Here too, it would be unjust to allow Finley to impose a lien on the Property or to permit 

any claim on the proceeds to the sale thereof. Finley has not demonstrated that there is any equity 

in the home or that she should receive the full value of her purported contribution where the sale 

proceeds from the Property is $1,250,000 less than the original price paid for the home and the 

Receiver’s equitable lien should be superior. As in Hudgins, this Court should deny any 

equitable lien or claim imposed by Finley on the Property or the proceeds of any sale thereof. 

C. Finley’s Action for Equitable Lien is not akin to a Purchase Money Security 

Interest. 

Finley’s purported claim to the funds is not a purchase money security interest, nor is it 

akin to one. A purchase money security interest is a statutory secured interest in a consumer 

good. Such interests must be perfected pursuant to state law. Fla. Stat. 679.324. Section 9–107 of 

the Uniform Commercial Code defines a purchase money security interest as an interest “(a) 

taken or retained by the seller of the collateral to secure all or part of its price; or (b) taken by a 

person who by making advances of incurring an obligation gives value to enable the debtor to 

acquire rights in or the use of collateral if such value is in fact so used.” Nothing in the facts as 

demonstrated in the record permit a finding that Finley holds a purchase money security interest 

in the Property, nor is there an equitable vehicle to permit the Court to find that her interest is 

“akin” to a purchase money interest.  
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The cases cited by Finley supporting her claim for a purchase money interest relate 

specifically to a vendor’s or grantor’s lien and are thus inapplicable here. See e.g., Golden v. 

Woodward, 15 So. 3d 664 (Fla. 1st DCA 2009); Spikes v. OneWest Bank FSB, 106 So.3d 475, 

478 (Fla. 4th DCA 2012); Craven v. Hartley, 102 Fla. 282 (1931). A vendor’s lien is granted to 

someone who has loaned funds for the purchase of, or conferred a benefit upon, the property of 

another. See Golden, 15 So. 3d at 670. That is entirely inapplicable to the facts here, where 

Finley loaned no funds for the purchase of the Property, certainly not the property of another, 

and no funds were used to confer a benefit on the Property. Accordingly, this Court should not 

adopt the Report to the extent it grants Finley an equitable lien based on a purchase money 

security interest basis.  

CONCLUSION 

Consumers unknowingly purchased the Property for the benefit of Finley and Marcus.  

Finley enjoyed the benefits of these misappropriated funds.  Today, after the liquidation of the 

Property, victims stand to lose $1,250,000 while Finley attempts to be paid in full on her 

purported equitable lien.  Such a result flies in the face of equity and applicable law. The 

Receiver respectfully contends that this Court, on its de novo review of the record and law, 

should deny Finley’s Motion. Because of the novel questions of law and fact raised by the 

parties, the Receiver respectfully requests a hearing before the Court, and asserts that the record 

would be incomplete without the opportunity to be heard on these matters. 

Respectfully submitted on November 1, 2019. 
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GENOVESE JOBLOVE & BATTISTA, P.A. 
Attorneys for the Receiver 
100 Southeast 2nd Street, Suite 4400 
Miami, Florida 33131 
Telephone: (305) 349-2300 
Facsimile:  (305) 349-2310 
 
By:  /s/Gregory M. Garno     

Gregory M. Garno, Esq., FBN 87505 
ggarno@gjb-law.com 
Irina R. Sadovnic, Esq., FBN 124502 
isadovnic@gjb-law.com 

 
 
 

CERTIFICATE OF SERVICE 

I hereby certify that on November 1, 2019, I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF.  I also certify that the foregoing document is being 

served this day on all counsel of record and entities in the manner specified, either via 

transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 

manner for those counsel or parties who are not authorized to receive electronically Notices of 

Electronic Filing. 

 

By: /s/ Gregory M. Garno     
 Gregory M. Garno, Esq. 
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