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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 17-60907-CIV/MORENO
FEDERAL TRADE COMMISSION, et al.,
Plaintiffs,
v.
JEREMY LEE MARCUS, et al.,
Defendants.
______________________________________/
RECEIVER’S RESPONSE IN OPPOSITION TO TITAN FUNDING, LLC’S
MOTION TO VACATE THE MARCH 13, 2020 ORDER AND INITIAL RESPONSE
TO RECEIVER’S AMENDED EXPEDITED MOTION TO COMPEL TITAN FUNDING,
LLC TO COMPLY WITH THE PRELIMINARY INJUNCTION AND
EXECUTE AN ASSIGNMENT OF RECEIVERSHIP ASSETS
Jonathan E. Perlman, as Permanent Receiver for the Receivership Defendants (the
“Receiver”), by and through undersigned counsel, files this response in opposition to Titan
Funding, LLC’s (“Titan Funding”) Motion to Vacate the March 13, 2020 Order and Initial
Response to Receiver’s Amended Expedited Motion to Compel Titan Funding to Comply with the
Preliminary Injunction and Execute an Assignment of Receivership Assets (the “Motion to
Vacate”) [ECF No. 478], and states:
INTRODUCTION
Titan Funding’s Motion to Vacate is nothing more than a misguided attempt to distract this
Court from one very simple fact: the Receiver is unequivocally entitled to an assignment of his
estate’s interests in a Kentucky coal mine, pursuant to an injunction entered by this Court. After
spending a significant amount of time (since September 2019) trying to voluntarily secure such an
assignment, it is readily apparent that Titan Funding is not interested in providing the Receiver
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with an assignment, as ordered by this Court, unless it gets some portion of the funds the Receiver
will obtain from his agreement with a third party to assign the receivership estate’s interests. In
short, rather than comply with this Court’s valid orders, Titan Funding is tortuously interfering
with the Receiver’s contractual rights.1
The Motion to Vacate is yet another attempt by Titan Funding to interfere with the
assignment of the receivership estate’s interests in a Kentucky coal mine. The lengthy Motion to
Vacate is full of distraction and noise completely irrelevant to the Court’s March 13, 2020 Order,
which properly ordered Titan Funding to assign to the Receiver the receivership estate’s interests
in the Kentucky coal mine. Additionally, there is no legal authority to support the Motion to
Vacate. Accordingly, and for the reasons set forth below, the Motion to Vacate should be denied.
FACTUAL BACKGROUND
A.

The Agreement

The Receiver is currently in the process of finalizing an agreement to assign the
receivership estate’s interests in, among other things, loan documents, final judgments, security
interests, and guaranties associated with a Kentucky coal mining operation to a third-party (the
“Agreement”).2 As described in Section 2.0 of the assignment to be executed by Titan Funding
(attached hereto as Exhibit “2”),3 the Receiver’s interests in the coal mine include: a $2,300,000.00
Balloon Note and the First Balloon Note Amendment, a $5,550,000.00 Balloon Note and the Third
Balloon Note Amendment and the Kingdom RE & M Holdings Note and as security therefor,

1

Titan Funding’s tortuous conduct is nothing new. Titan Funding previously stole receivership
estate funds and lied to the Receiver about monies received from the Kentucky coal mine. These
matters were previously disclosed to this Court and will be the subject of future litigation.
2
A copy of the Agreement is attached hereto as Exhibit “1.”
3
Exhibit “2” represents the assignment negotiated by the Receiver and Titan Funding after this
Court’s March 13,2020, which the Receiver believes in good faith addresses the concerns raised
by Titan Funding that any assignment only assigns the Receiver’s rights.
2
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rights, titles and interests in the Mortgage and Security Agreement, the Security Agreement, the
UCC’s, the Pledge Agreement, the Royalty Agreement, the Guaranty Agreement, the First
Amendment to Pledge Agreement, the Kingdom Resources Pledge Agreement, the Mortgage First
Amendment, the Security Agreement First Amendment, the Restated Royalty Agreement and the
Guaranty Agreement First Amendment, the Settlement Agreement and all other related and
underlying documents and instruments (hereinafter the “Receiver’s Interest”).
Pursuant to the Agreement (which is between KC Logistic Sales, LLC (“KC Logistics”),
Kingdom Logistics, LLC (“KC Sales”) and the Receiver), the Receiver shall make, execute and
deliver the instrument of assignment to KC Logistics and KC Sales upon payment in full of the
purchase price (“Purchase Price”) to the Receiver. Specifically, the Agreement provides the
following payment schedule:
(a) The first payment on account of the Purchase Price in the amount of $100,000.00 (the
“First Payment”) is to be made within 48 hours of the execution of the Agreement.
(b) The balance of the purchase price, in the amount of $2,650,000 (the “Purchase Price
Balance”), shall be due and payable on or before 5:00 p.m. CST on March 16, 2020;
provided however, in the event payment of the Purchase Price Balance does not occur
on or before 5:00 p.m. CST on March 16, 2020, the Purchase Price Balance shall
increase to $3,650,000, and shall be due and payable on or before 5:00 p.m. CST on
March 31, 2020.
(c) In the event payment of the Purchase Price Balance as increased to $3,650,000 does
not occur on or before 5:00 p.m. CST on March 31, 2020, the Receiver shall be entitled
the First Payment (as it is non-refundable) without claim, interest, entitlement or right
of KC Logistics or KC Sales, jointly or severally, and the McBreyer Firm shall dispense

3
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the First Payment to the account of the Receiver without claim, interest, entitlement or
right of KC Logistics and KC Sales, jointly or severally.
On and subject to the Receiver’s receipt of the First Payment and the Purchase Price
Balance, the Receiver shall sell, assign, and transfer to KC Sales without recourse, and without
warranties, the Receiver’s Interest. A condition to the parties full performance under the
Agreement is that the Receiver provide KC Parties (as defined in the Agreement) a fully executed
copy of the Assignment of Notes, Mortgages, Security Agreements, Other Loan Documents from
Titan Funding, or a Court order confirming that the Receiver holds Titan Funding’s rights under
the Agreement. Should the KC Parties (as defined in the Agreement), KC Sales, and KC Logistics
fail to pay the First Payment and the Purchase Price Balance, the obligation of the Receiver to
execute the assignment is terminated, and the Receiver shall retain all rights and interest in the
assigned interest and rights.
This Agreement will bring over $2.7 million in cash into the receivership estate for the
ultimate benefit of victims. However, it cannot close without the executed assignment from Titan
Funding of the Receiver’s Interest, which the Receiver has previously repeatedly requested.
B.

Titan Funding, LLC

Titan Funding is a privately held financial services firm through which Defendant Jeremy
Marcus (“Marcus”) and Receivership Defendants provided over $14,000,000 of consumer funds
for hard money loans and other investments, including in the Kentucky coal mine. Despite Marcus
and Receivership Defendants funding the hard money loans and investments, it was the practice
of Titan Funding and Marcus to title the loan agreements and related documents in the name of
Titan Funding. Due to these practices, Titan Funding is currently in possession of receivership
estate assets, including multiple loan agreements, which are undisputedly receivership property.

4
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In fact, Titan Funding agrees that the Receiver “has an interest in the loans,” and concedes that the
Receiver is entitled to the assignment that the Receiver seeks. See [ECF 478 at 1-2].
Notwithstanding Titan Funding’s concession, the Receiver’s continuous attempts to negotiate and
address Titan Funding’s concerns regarding the assignment of the Receiver’s Interest, and the clear
mandate of this Court’s Order, Titan Funding continues to delay the execution of the assignment
in favor of the Receiver.
C.

Procedural Background to the Motion to Vacate

As a result of Titan Funding’s actions and in an effort to finalize the Agreement, on March
9, 2020, the Receiver filed an Expedited Motion to Compel Titan Funding to Comply with the
Preliminary Injunction and Execute an Assignment of Receivership Assets (the “Motion to
Compel”) [ECF No. 470]. On March 13, 2020, this Court granted the Motion to Compel and
ordered that Titan Funding comply with paragraph X.D of the Preliminary Injunction [ECF No.
21] by providing the Receiver with a fully-executed assignment—which was attached as Exhibit
“A” to the Motion to Compel [ECF No. 470]—no later than March 14, 2020 (the “March 13, 2020
Order”). The Agreement was set to close in March 2020, and this assignment from Titan Funding
was a condition precedent to the receivership estate recovering funds under the Agreement. Titan
Funding was aware of this condition and requirement before it filed its Motion to Vacate. See
[ECF. No. 478, Ex. A].
In an attempt to secure the needed assignment from Titan Funding without any future
litigation, the Receiver agreed that Titan Funding could have additional time to comply with the
March 13, 2020 Order. Thus, on March 14, 2020, Titan Funding filed an Unopposed Motion for
Extension of Time to Comply with the March 13, 2020 Order Granting Receiver’s Expedited
Motion to Compel Titan Funding to Comply with the Preliminary Injunction and Execute an

5
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Assignment of Receivership Assets or To File a Motion Related to the Receiver’s Amended
Motion (the “Motion for Extension of Time”) [ECF No. 477]. On March 16, 2020, however, before
this Court ruled on the Motion for Extension of Time, Titan Funding filed the instant Motion to
Vacate arguing that this Court’s March 13, 2020 Order should be vacated. [ECF No. 478].
Thereafter, on March 19, 2020, this Court granted Titan Funding’s Motion for Extension of Time
allowing Titan Funding until March 30, 2020 to comply with the March 13, 2020 Order. [ECF No.
481]. To date, Titan Funding has not complied with the March 13, 2020 Order. It has become
readily apparent to the Receiver that Titan Funding will not execute any assignment, 4 and this
Motion to Vacate is a further attempt to delay and interfere with the Agreement between the
Receiver and the third-party.
MEMORANDUM OF LAW
A.

Standard for Reconsideration5

The Court has broad discretion to reconsider its interlocutory orders “at any time prior to
entry of final judgment.” Covenant Christian Ministries, Inc. v. City of Marietta, 654 F.3d 1231,
1242 (11th Cir. 2011) (citing Harper v. Lawrence Cty., 592 F.3d 1227 (11th Cir. 2010)); Hardin
v. Hayes, 52 F.3d 934, 938 (11th Cir. 1995) (same); Toole v. Baxter Healthcare Corp., 235 F.3d
1307, 1315 (11th Cir. 2000) (district court has plenary power over interlocutory orders to
reconsider, revise, alter or amend). “Reconsideration of an interlocutory order is appropriate in
three general circumstances: ‘(1) when a party presents the court with evidence of an intervening

4

The Receiver intends to file a Second Motion to Compel Titan Funding to comply with this
Court’s prior orders and execute an assignment of receivership estate assets.
5
While Titan Funding has filed its Motion to Vacate pursuant to Rule 60(b) of the Federal Rules
of Civil Procedure, Rule 60(b) has no application here as that rule only applies to final judgment
and orders. See Fed. R. Civ. P. 60. Instead, Rule 54(b) of the Federal Rules of Civil Procedure—
which applies to “any order or other form of decision”—governs the Motion. See Fla. R. Civ. P.
54(b).
6
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change in controlling law; (2) the availability of new evidence; or (3) the need to correct clear error
or manifest injustice.’” Arthur v. Thomas, 2:11-CV-438-WKW, 2015 WL 224738, at *1 (M.D.
Ala. Jan. 15, 2015) (citing Am. Income Life Ins. Co. v. Google, Inc., No. 2:11-cv-4126-SLB, 2014
WL 4452679, at * 3 (N.D. Ala. Sept. 8, 2014).
B.

The Court Should Deny Titan Funding’s Motion to Vacate Because It Fails to
Meet the Standard for Reconsideration.

Titan Funding’s Motion to Vacate legally fails to meet the requisite standard for a motion
for reconsideration of an interlocutory order. First, there has been no intervening change in
controlling law. Indeed, Titan Funding does not argue that there is one. Second, Titan Funding has
not presented any new evidence in support of its Motion to Vacate. Titan Funding does not dispute
the Receiver’s Interest in the coal mine, nor that the Receiver is entitled to an assignment. While
Titan Funding attempts to distract this Court with “new” facts relating to issues of priority and
payment, these facts are not relevant to this Motion to Vacate or the March 13, 2020 Order. Titan
Funding agrees that the Receiver is entitled to the relief sought. As such, Titan Funding has
presented no new evidence relevant to the Motion to Vacate or the March 13, 2020 Order.
Additionally, Titan Funding has failed to identify any clear error of fact or law or manifest injustice
that needs to be corrected. In fact, it would be manifestly unjust if the Receiver was precluded
from receiving the executed assignment of assets that Titan Funding agrees belong to the
receivership estate. Accordingly, Titan Funding has failed to meet the requisite legal requirements
for its Motion to Vacate and it should be denied.
C.

The Court Should Deny Titan Funding’s Motion to Vacate Because the
Receiver is Entitled to the Relief Sought.

This Court should deny Titan Funding’s Motion to Vacate because it is undisputed that the
Receiver is entitled to the relief he seeks. Titan Funding does not contest the Receiver’s Interest in

7
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the coal mine. In fact, in its Motion, Titan states that “it agrees that the Receiver has an interest in
the loans.” [ECF No. 478 at 1-2]. Additionally, there is no dispute that the Injunction is valid and
lawful. Titan Funding has never contested the Injunction, nor can it. In addition, the Injunction is
clear and unambiguous. Pursuant to Paragraph X.D. of the Injunction, persons in possession,
custody or control of property or records relating to the Receivership Defendants, upon receipt of
a request from the Receiver, were/are to immediately transfer or deliver any such property or
records to the Receiver. [ECF No. 21]. Titan Funding has never claimed that its non-compliance
is based upon any misunderstanding, confusion or lack of notice about the requirements of the
Injunction. Accordingly, the Receiver is entitled to an assignment of the Receiver’s Interest in the
coal mine from Titan Funding.
Despite the above and this Court’s clear mandate in its March 13, 2020 Order, Titan
Funding seeks to overcomplicate the issues before this Court and introduce facts irrelevant to the
assignment of the Receiver’s Interests and this Court’s March 13, 2020 Order. For example, any
issues surrounding the disposition of priority of liens are irrelevant. While the Receiver does
dispute those contentions, the priority issues have nothing to do with the March 13, 2020 Order.
The Receiver is undisputedly entitled to an assignment of the Receiver’s Interests and thus
whatever rights and priorities Titan Funding is concerned about relating to the “New Loan” are
irrelevant and misplaced for purposes of this assignment.6 Additionally, whether or not the thirdparty will be able to pay the $2.7 million upon the closing of the Agreement is of no moment. The
Receiver is entitled to an assignment of the Receiver’s Interest. What the Receiver decides to do
with the receivership estate’s property interests is irrelevant to his entitlement to an assignment.

6

The Receiver and Titan Funding have previously agreed that the “New Loan” is not part of the
purported assignment.
8
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D.

Titan Funding’s Argument Regarding the Receiver’s Improper Expedited
Relief is Moot.

Titan Funding’s argument regarding the Receiver’s request for expedited relief is
unavailing. The Receiver’s counsel complied with the Local Rule for relief on an expedited basis
and set forth the reason why a ruling on the Motion to Compel was needed by March 16, 2020.
See S.D. Fla. L.R. 7.1(d)(2). Specifically, that the “Receiver is expected to close on the assignment
of certain Receivership assets to a third party” on March 16, 2020. [ECF No. 470].
Additionally, Titan Funding complains that it was not afforded an adequate opportunity to
respond to the Motion to Compel. However, Titan Funding filed this twenty-page Motion to
Vacate in response to the Motion to Compel. This Court, having the benefit of the Motion to
Vacate, granted Titan Funding an additional 16 days to comply with the March 13, 2020 Order,
specifically indicating that it had considered the pertinent parts of the record in holding that the
deadline to serve the executed assignment was the only deadline that was being extended. Thus,
Titan Funding’s arguments regarding the improper expedited relief are moot.
E.

The Receiver Complied with Local Rule 7.1(A)(3).

Lastly, the Receiver and Titan Funding have been attempting to negotiate an assignment
that is agreeable to both parties for months. Once it became apparent that Titan Funding would not
execute the heavily negotiated assignment, the Receiver’s counsel emailed Titan Funding’s
counsel requesting the assignment be executed so that the Receiver could close on its deal with the
third party. Titan Funding did not respond to the request and the Receiver was forced to file a
Motion to Compel. As such, the Receiver did confer in good faith in an attempt to resolve the
issues now before this Court. See [ECF No. 470 at Ex. C.].

9
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CONCLUSION
Titan Funding filed its lengthy Motion to Vacate for the purely tactical reasons of delay,
rather than necessity. Not only does the Motion to Vacate fail to satisfy (or attempt to satisfy) any
existing standard under the Federal Rules of Civil Procedure for reconsideration or vacatur of the
March 13, 2020 Order, it is undisputed that the Receiver is entitled to an assignment of the
Receiver’s Interest in the coal mine. Accordingly, Titan Funding’s Motion to Vacate should be
denied.
WHEREFORE, the Receiver respectfully request that this Court deny Titan Funding,
LLC’s Motion to Vacate the March 13, 2020 Order and Initial Response to Receiver’s Amended
Expedited Motion to Compel Titan Funding to Comply with the Preliminary Injunction and
Execute an Assignment of Receivership Assets and grant any other or further relief as this Court
deems just and proper.
Respectfully submitted this 30th day of March, 2020.
GENOVESE JOBLOVE & BATTISTA, P.A.
Attorneys for Jonathan E. Perlman,
Court-Appointed Receiver
100 Southeast 2nd Street, Suite 4400
Miami, Florida 33131
Telephone:
(305) 349-2300
Facsimile:
(305) 349-2310
By:

10

/s/ Gregory M. Garno
Gregory M. Garno, Esq., FBN 87505
ggarno@gjb-law.com
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a copy of the foregoing Motion was served via CM/ECF
Notification and/or U.S. Mail to all parties on the attached service list this 30th day of March,
2020.

By:

11

/s/ Gregory M. Garno
Gregory M. Garno, Esq.
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INTENESTS

This Agreement X'or Arrlmment of Notes, Mortgrgeq Securtty Agreemonb, Otter
_
Loan Doct'rmenb and Right8r Clrhr and fntererh ("fureement"1, is mide ind entcrcd into as
9f Margh _r 2020 by u{ .among KC Loglsdcs Seler, t l,C f,iiC Logistis"), I Wyo*iog

limit-{ lia{tity compeny antl ih parent Khgdom Logtrdcr, LLC C.KCL sJes") wfros"
are 8650 Freeport Parkrvay, suite 100, lrving, Texas 25063, Jone(tan E. pcrlmano
"dd*rru,
Esq.
as
and
in
his
capacity
as
Court
Appointed
fReceivor"),
Permanent Recoiver for l-Ialfpay

frer

Intcruatiotral, LLC andother related cntities (oollectively the 'Recoivcrship Entities') by the
ente.red May 17, 2017 ('?.eceivership Order'), by the United Sates Disrict Co'uri, Southern
Distict of Florida in Federal Trade Commission, et al., v. Jeremy Lee Marcru, et al., Case No. 1760907'Cry-More'no/Seltzer, whoss addross is do Genovese, Joblove & Battista" tOObtr Znd Sueet,
Suite4400, Miami, FL 33131, and KcntuWRlver Properdec LLC, a Delaware linit€d liability
company, whose address is 360 E. Vine Sbeet, Suite 310, Lexington, Kentucky 40s07 (.,I(Rp').

RECITALS

A.

The "KC Pcrtles" whicb are_comprieed of Kingdom Coal, t.Lg, a Wyoming
liinited liability company ("Kc"), Kc tr, LL9,g wyoming limit€d liabiliry company C,*c
Kingdom Rcsourccs, I&C,awyoming limited liabiuty company ("KR'), KngcrEquities, Ltd, a
To<as limited partrership ("KREC'),DoubleMining,LLC. aVyominglimited liabitity compsny
*Dlll\a?, Kingdom RE&M Holdings, LLC, a Wyombg limitcd
liability company 1.'IeEil,f i,
Dgubfe Branch Engrgt, LLc ("DBE"), the *rlhn Per{es" compriscd of ritan runaing, LLC, a
Florida limitcd liability company f'Tltau') and The Wolfe Choup; LLC, a Michigan limtred
liability company ('TWG") and the Recelver are parties to Civit Action No. l7-CI-01143 now
p€nding in the Division 3 of the Fayette Circuit Coufi, Commonwcalth of Kentuoky (the
'Litigation'). For purposes of the releases s€t forth in Sections 5, 6, aod ?, Michael A. Blubnidl,
an individual resid€nt of ths State of Tcxas, shall be included as a KC party

rrl

B.

The Litigation arises by reason of defaults by the KC Parties under loan documents
made by Titan, as former loan sereicing agot for one or molr of the Receivoahip Bntities for the

Receivership Entities.

C' fire Receiver oontcnds ons or more of the Reccivership Entities funded Five
Million FiveHundrdThouand United States Dollars ($5,500,000.00U.S.D.)inprincipatofloans
made by Titan of behalf of one or more of the Receivcrship Entities to the KC Parties and by
reason thereof the Receiver is ontitled to repayrrent from the KC Parties in the Litigation of the
principal smormt of Five Million Five lftrndrcd Thousand United Statcs Dollars ($j,S00,000.00
U,S.D., togethu with interest thereon and costs and attornvys fees snd to exercise numerous other
rights and remedies.

D,

KCL Sales desires to acquirt all of the Reosiver's rights, title and inteiest in and to
under the loan dootments made by Titao, as fornncr lour servioing agent for one or morc of the
Receivership Entities for the Receivcrship Entities, thc Litigatio& and all other'and rolated
documents nnd instruments, md rights, interests and claims aB more fully described herein, and

I

4fl
N
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the Receiver has agreed to sell and assign the same to KCL Sales on tho terms
and conditions
hereof.

E.

,,Roxanna

KRP owns the land and mineral rights for thc Roxanna Mine (the
Mining
Property') and had leased sert&in coal nrining rights on such propaty to one or more of the
KC
Parties C'KRP Lease"), but the parties to lhis Agreement rct no*ileaie and agree thatth;
KRP
Lsase has been terminsted, KRP has made certain decrande and clains against6no
or morc-of thc
KC Prties, including a claim frr $2,418,452,97,phvs interest for unpairl=royaltics and tanes
due
under the KRP Leasg and has assert€d a lien wittr rcspsst to certiin
thut -aV
Uu
encumbered by the Receiyer's rights, interest and slaims, which ass€ts Bppcsf
"rr"eon tbs liei attaohed
"Lo
heroto as Exhibit B (the "Assots").

NoW

THEREFORE, for and in consideration of the mutual promises, agrcements,
covenants, representations md obligations herein containcd, and for such oiher good
r;d vJuable
consideration" thc adeguacy, sufficiency and receipt ofwhichis hereby irrwocafity actnowieegea
the parties do hereby agree a8 follows:'

, 1.

hereof as

Incorporadon of Recltaln. The recitals
if sst forlft at longth.

are incorporated herein and made a part

2'

Purchece_Prleefor Acstgnmentr. For and in considoration of Receiver having
made, executed and deliv€rcd on the dstc and upon palment in fuU of the purchase pricl
f'Purchasc Price') to the Recciver in carc of McBrayer PLLC ar counsel fof ttrc Reciiver,
according to the following schedulq the Receiver shall nake o(ecute and deliver the fnsUrneni
of Assignnent, as hereinafterprovided for, to KC Logistics and KCL $ales, jointly and swerally:

a

Price ie

rhc first paymcnt ("First paymcnt") oq account of the prrchase

ln the amount of Ono Hundred Thor:sand United

States Dolla$
($100,000.00 U.S.D.), is non-rifurdable and shalt be made and paid within Fo*yEight (48) hours of the puties execution of this Agreement lthel,First Paymcnf);

and

B.

The balance of ths Purchase Price ("Purchase Price Balance') is in
the amount of Two Miilion, Six Hundred Fifty Thousand United Stareu plgilals
($216501000.00 usJ).).and shall be duc and payable on orbefore 5:00 prn, cantral

Dayhght savings Time on March 16, 2o20; provldd however, in the evmt
paynont of tho Purohsss Prioe Balance in the srnount of TVo Million, Six Hundred
FiflyThouand Unitd Statee Dollarl (S2,6501000.00 U.SD.) does not ogour on or
before 5:00 pm, cenhal Dayllght savings Time on ldarch r6,zo2o,the purchase
Price Balance shall inc,reaee to Tbree Million, Six Hundred Fifly Thousmd United
States Dollars (3'650'000.00 U.S.D.) and shall then be due and payable on or bsfore
5:00 pm, Cental Daylight Savings Time on March

jl,zlh},

In the ev€nt payment of the Purphase Price Balance as increased to Three Million, Six Hundred
Fiffy Thousand Unit€d Sta0es Dollars ($316501000.00 U.S.D.) does not occur by or before 5:00
pm, Cenhal Dayligbt Savings Time on March 31,2020, the First Payment is a non-refundable
pf,).ment and the Receiver shall be entitled to said First Payment without ctainr" interest,
entitleinent or right of KC Logistics and KCL Sales, jointly or severally, and tbe McBrayer firm
2

,8
-'e
N

\"j
'
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shqll disperse the First Palment to tho account ofthe Recoiver without clainq
or rigbt of KC Logistics and KCL Sales, jointly or swcrally.

3:

intaeb, cntitlenent

on

to

Agreement to Mske lnctrument of Asslgnment
and subject
the
Receiver's receipt ofthe First Paymcnt and the Puchase Price Balance dispersed by thc McBrayer
Firm to the account of tbo Receiva without slnim, int€rcsts, entitlement & rigtt of fC fogisti"s
and KCL Sales and pur$mt to the Insrtrrmoent of Aesignment in the fomr of grnfn A. attiched
hereto and made a part hereo{, the Receiver shall eell, assign and transfsr
without

toffi

roooune, und without warranties, including without limitation without any wrrantics

of

coltcctability, balance d-uo and enforceability the Assigned Agreanents and zughitl as plovided for
and set forth in the Assignment. Notwithstanding any provision in this Agreemont, a condition to
the Parties ftll performance under ttris Agreoment is the Reseiver providing the KC parties (a) a
fully executed copy of the Asaignment of Notes, Mortgagao, Security Agimcmtr, Other Loan
Documcnts attached hercto as Exhibit C, or other Assignment document acccptable to the KC
Parties and the Receiver or (b) a Court order confirming that the Receiver hoids Tiun's rigts
under the agreements referenced lherein.

4. KRP Payment. Upon execution of this Agreemenf KC Logistics and KCL Sales,
jointly and swerally shall pry to KRP the sum of One Hundred Tbousandand No/100 Dollars (
S100'000.00 U.SD.)' which KRP shall use to requ€st Kentucky Power Company (,KpC') to

restor€ eleckical scmice at the Roxanna Mining Property (the property on whlch iho Assets arc
located) (the "Electic Payment') for the sole and limited purpose of allowing the KC parties to
ento the property to remove any Assots located theroon, but for no other purpose. KC parties, KC
Logistics and KCL Sales agreo th"t they will pay for any repaire or roplaceurent cquipment
required by KPC for the rcstoration of clechical scn/icc. KCL Salcs will pay for any eiectic
sendcc charges in excess of $100,000.00 in advance, promptly upon prcsootation of an estimate
.of the proEtective bills (ftom KR! or ft,om the electric sewice provider, if available) frr smg and
in the event KCL Sales fails to pay such bills wh€o submittod by KRP, KRP shsll instruct KpC to
terminate the electrical oervico. In addition, on orbefore Maroh 3l,zAzO,KC Logistics and KCL
Sales, jointly and severally shall pay to KRP the sum of Five Hundred Thousand and No/100

Dollars (CI500'000.00
9.S.n.) (the'KRP Payment'); provided however, in the event payment of
the KRP Paynent in the amount of Five Hundred Thotuand and No/100 Dollcg (f500r000.00
U.S.D.) does not oosur on or bofore 5:00 p'm, Cgntral Daylight Savings Timo on March 3i,ZOZA,
the KRP Payment shall incrcasc
Severr Hundred Fifly Thousand and No/100 Dollars
(ff50'000.00 U.S.D.) and shall then be due and payable on or before 5:00 pm, Cental Daylight
Savings Time on orbefore April30, 2020, which KRP Payrnent mustber€csived by KRp prisrto
removal of any Asscts fiom the KRP Property and/or thc Roxnnna Mining Propaty Upon rcocipt
of the Electic Payrnent, KRP will permit KC Parties, KC Logistic.s and KCL Sates to mter upon
the I(RP property and/or Roxanna Mining pmperty rmder an expressed revocable licmse toitne
sole and limited purpose of marshalling and seorring the Assets on the KRP Property, but said
Aseets shall not be removed from the KRP propenty until KRP has recciv€d the KRP Paymc,nt.
This liceosc shall t€,nninate on ths oarlior of (1) the discontinuance of elechical s€rvice; or (2) tbe
rcmoval of the Assets ft,om the KRP propery; or (3) April 30, 2040. The provieious of this
Agreement to the conhary notwithstanding nothing contained hereio shall pcrnit any party to '
mino or rsmove coal, fixtures, or mine infrastruotus from the KRP propqty and/or Roxnnna
Mining Propcrty..

b

5.

Receiver'c Relerce. Upon reoeipt by the Receiverforthe Receiver's account

ofthe,

"d\$h
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First Payment and the Purohase Price Balance, tle Recsiv€r shall have no claim or cause of astion
whatsoev€r against any of the KC Logistics and the KC Parties, jbiatly or severally or aoy of their
r_espectivg property(ies) arisins under the Assigned Agreemente and Righb. Upon execution
by

the Rcceiver of the Assigrorenl the Receiver shall havc, and bc decmed to havc, relcasd,
of wery kind or nahuc

discharged, and waived my claim, derrur4 or action against KRP
whaEoever, wheth€r know or unknown, ssen or unforeseen.

6,

KRP'I Release. Bxcept for the obligations of the KC Parties, KCL Sales, and KR
Logtstics in paragaph 8 below, and subject to and conditioned upon the receipt by KIip of the
Elesbic Paynent and the KRP Payment, KRP shall release, anO shsl have no claim or causc of
aotion whatsooverr against any of the KC Partios, KC Logistim or KCL Sales, jointly or sevcrally,
9r any of their respective property(ies), includiug but not limited to the Assete, ari1jng under any
lease or othcr agreement by or among KRP and such parties relating to the Roxai:ra fvfinini
lropptty. In additiotr, simultanmusly with roceipt of ths KRP Papnont for any and all sales of
the tA',ssett or any of them individualty, KRP agrees to relcasc suctrAsset(s) ae has be€n sold and
paid for from any lien or other ensumbrsnce it nay hold against such Assds).

7,
ths KC Parties,

KC Logisdcs' KCL Sales snd KC Parties Releare. KC Logietics, KCL Salcs and
jointly and swerally, do hereby ftlly release md discharge tne Rcceive", KRp and

their respective eurployees, ageoB, refuBurers, rtstees, attomeys, insnrers, thirdjarty claim
adminighatorc, parent companies, subsidiary companies, afEliatd companies and eotities,
predecessors and conbactors, jointly and severally, of and from any and all claime, actions, caugeg
ofaction,liabilitiesi demands, debts, obligations, righb, damages, cosb, expenses, restitutions md
contuoversies of every kind and descriptiotr" and whether, known or unknowrL existing in law or
in equity, contingent or accrued, liquidated or unliquidated which aro now existing or which.ay
or shall hereafter exist or arise from or by reason offacts and eircumstanocs now G cxistcnce.

8.

KC Pcr.lies, KCL Sgles tnd KC Logirdce Indernn$cgdon Obltgadonc, The KC
IlC Loglstics, jointly and swerally ehall and do hercby agrcetoindemnifu
and hold harmless the Receiver and KRP together with their rcspective present and fomrer
afrliates, officen, directors, mnnaget!, account0nts, nenrbers, ag€ots, employees, independent
contactors, attorneys, investors, heira, assignees, ownetr!, sharchold$, subsidiaries, and any
successors in interesl of and from allcaurcs of action, suits, debts, sums of monoy, cov€nants,
contacts, controversi€s, agreoments, promises, variances, hespasses, damagos, judgmente,
executions, clains and demands whatsoever, in lalv or in equity, known or unlnown, tnat fC
Parties, KCL Sales and KC Logistics ever had, nowbave, orto which the KC Parties', KCL Sales'
and KC Logistios', respective officcm, directors, employees, agents, suocessonr or assigns
hseafter can, will or may harre for, upon, or by any rcason of any msttsr, cflute or thing from the
beginning of the world b the date of these presonts, including witbout limitation, my claims or
demands or actisns arising froq related to, or in connection with tbe matters rsfbrred to, directly
or indircctln herein including but not limited to this Agrceinent srd the assigncd agrcerneorb and
rights contemplatcd herein Tto obligations under this paragraph shall survive the expiration or
Partias, KCL Sales and

termination qf any rigbts, duties and/or obligations under this Agreeooent.

9. Remedies Upon X'allure by KC Logisdcr/KCl Saler. Should the KC Parties,
KCL Sales and KC Logistics fail to pay

1A$yr4

t\
\t'
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(a)

the Fint Payment and Purchase Pricc Balaoce as provided in Seotion 2, tho
obligation of the Receiver to el(€sute the Assignmqrt is terrminate4 and thc
Receiver shall rctain all rights and interests to the Assigned Interests and Rights;
and

O)

the Elcchic Payment and KRP Payment as provided in Section 4, the roleases and
obligations of KRP set fortb in this Agreement shall be null and void, ab irtfio.

10.

Representatlons and Wslrurdes. Each party hcrcby expressly warrants aod
r€,?resents that: (a) thc party has full powu nnd €mpress authority to entor into this Agreernent and
perform ib obligations as set forth herein; (b) except as set forth in thie Agreernenl thgre has not
begn made any assienrment or tranefer of the Assiped Agroements and Righte, in whole or in part,

including but not limitd !o assignurcnt or bansfer by subrcgation or by opcration of law; (o)- thi
party lE not relying upon any statenrentr, understedings, represenladons, expwtations, or
sgreements sft6 thnn thoso expressly set forth in ttris Agrecment; (d) the party b represerted and
hac besn advised by counsel in connection with this Agre€mqlq whioh sush party executes wholly
voluntarily and ofits own ohoico, volition, judgmcnl bclisf and knowledgp, after consultation with
such counsel snd not under coercion or dwess; and (e) the perty her made their own lnvestigation
of the facb and are relying solely upon their own knowledge and the advice of their counsel. Ttre
KC Parties, KC Logietics and KCL Sales jointly md sw€rally represont and warrant to the

Receiver and KRP that each ie a sophieticatod invcstor fully qualified and able to waluatc and
make decisions au the transastion p,rovided for hersin, that each has made its own independent
investigations and conducted its own due diligence as to the trangastion provided for herein, that
'sach can assume the completo loes of tho investment made pursuant to this Agrewro! that the
hansaction provided for henein is for the own account of the KC Partics, KC Logistics and KCL
Sales and that cach is not relying on any way or matler on the Rccciver or KRP in naking artering
into and performing this Agreement Each,of the prties agrees, stipulates, and acknowledges that
they are relyingupon thesereprosentrtione and waranties of the othcpartiss in edering into this
Agreennent.

ll.0

MfucellrneousProvlslont,

11.1 Sffectlvenerr: Amendmenb. . No modifications, anendmeots, or changes to this
Agreement shall be binding or enbrceable unless reduced to writing and riged by the party to be
bound by such modification, amendment, or change.

llz

GO\IERNINGLAIV: SIIBMISSION TO JURIfIDICTION: SELECTION Or
FIORTIM: VENI]E. THIS AGREBMENT IS TO BE GOVERNED A}.ID CONSTRUED IN
ACCORDAI{CE WITH THE LAWS OF TI{E STATE OF I(SNTUCKY APPLICABLE TO
CONTRACTS IvIADE AI{D TO BE PERFORMED IN SUCH STATI,, WTTHOUT cIVINc
EFFECT TO TIIE CONFLICT OF LAWS PRJNCIPLBS TIIBREOF. Each patty hersto orpressly
and irrevocably agees that any legal suit, claim, actioq or pmceoding arising out of or rolated to
this Agreement shall be instituted and determined orolusively in the trhott Cormty, Konircky
Circuit Court or the federal court looatod in lho East€rn Dishict of Kentucky, Eaoh party hereby
irrcvocably submits with regard to any such suit, claim, aotion, or procceding for themselveg
personrlly and also in res.pect to prqqty, geneidly and unconditionally, to the occlueive
jurisdiction of the aforesaid court. Forpuposes of thie Agreement the parties consent to oxclusive
veouo in the Knott Circuit Court or &e fedoral court in the Eastern Distict of Kcntucky and

${\

5
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her$y waive aay objection they may have now or hereafter to the veirue of any such suit, clain,
action, or proceeding arising out of or related to this Agreerrent proceeding in the tfuott Circuit
Cowt or the Eastern Distrigt of Kentucky . The parties firther agree thst, in the event of litigation
arising out of in in connection with this fureerr€oq th€y will not conbst or challengc the

jruirdiction orvenue of this court.

113

Interprqhdon. This Agreement is the pmduct of joint drafting and nogotiations
between the puties, and in tbe enforcemeot or interpretration hoeof, is to be interpreted in a nctrnal
manner' and any presurrption with rcgard to intcpretation for or against any prty by reason of
that party having drafted or caus€d to be drafted this Agreemen! or any portion hereof, shell nq1
be effective in regard to the interpretation hereof.

11.{ Succesrorr and Acdsnr. This Agrccmmt is intqtded to bind and inuro to the
bsrefit of the parties and their respective susoessors, perrnitted assigns, hcin, executoru,
adminisbators and r€presentetives.

.

11.5 Walver. Except as expressly

provided

in this

Agrccnnen! nothing horein is

intended to, or doeg or shall be deemed in any manner to waive, limit, impair or rcstrict any past,
curent or futurg claim or right or the ability of the parties to protect and preserve their reupectivb
ri$ts, remedies and interests and the parties each fully !68erves nny and alt of their respective
rights and rcmcdics.

tl:6

Eer0lner. Headinp ale inserted for the convenience oftheparties only and arenot
to be consideed when interproting this Agreemont.

ll.7

Future Arrunnces. Each party shsll execute any firtha dosume,nts and take all
firther actions as may be reasonably necessary to effectuato the terrrs and conditions of this
Agrearont.

1lA

Aftomev Reylew. Each party has had a right to congult an attomey and hag
spocifically onsulted an a$omey with respect to the terms and conditions of this Agreement and
aoknowledges that it fully undershnds this Agreement and thc offect of signing and executing the
Agreement.

11.9 Severrbllltv. Should Bny part of this Agreernent be held uncnforccable or in
conflict with the applioable laws or rogulatione of any juriediction, the invalid or unonforceable
part or provision shall be re'placed with a provision whioh accomplisheg to the extent possible, the
origiaal business pgrpose of such part or pmvision in a valid and e,nforseable mamrc, and the
remaindcr of this Agrccrment shall rcmain binding upon lhc partics. Any prtial performance of
any duty or obligation by the KC Parties, KCL Sales or KC Logistics under this Agreernenl shall
not relieve the KC Parties, KCL $ales or KC Logistics of any other duty or obligation undcr this
Agree,ment.

11.10 Nodces. Whearever thia Agreemenrt requirar or conternplatos tbat ono party shall or
may give notice or communicate with another party, notice or communication can be provided by
6

tF
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electronic mail and/or overnigbt mail and notico shall be deemed effective upoa delivery to thc
ovemight carrio, or sucoeosful transmiesios of the elecu,onic mail.

ll.ll Attornevst I'ees. Each party shall bear its own attomeys' fees and cosb that were
incurred in conncotion with the prcparation of thi.q Agreernect..
, , , _r!,1? WAIIIER OF JIJRY TRIAL: IN AI{y cIvIL Acfi,oN, CouNTERCrarM
OR PROCEEIUNG' WEf,TEER AT LAw oR IN EQUIry, wmCU ARISES OUT OF,
CONCENNS OR REIdTES TO TEI$I ACREENfiENT, AIrY IRANSACTIONS
CONTEMPIATED HEREUITIDER' Tf,E PERFORIUANCE IIEREOF OR TIIE
RDLATIONSflIP CREATEI' HEREBY, WEETEER SOUNDING IN CONTRACT, TORT,
STRICT LIABILTTY OR OTEERWIIIE, TRIAL SXALL BE TO A COURT OT
COMPETBNT JIruSDICTION AT{D NOT TO A JURY. EACE PARTY EEREBY
IRNEVOCABLV WATI'DS AIIIY RIGET (STATUTORY, CONSTTTUTIONAL,
COMMON LAW OR OTEERWISE) IT MAY UA\TE TO A TRHL BY JIJRY. AI{Y PARTY
MAY F'ILE AI{ ORICINAL COUI\AERPART OR A COPY Otr' TIIIS AGREEMENT
WTTS AI{Y COIIRT AS WRITTEN EVIDENCE OF THE WATVER Otr TEE OTEER
PARTIES' RIGITT TO TRIAL BY JURY. NO PARTY EAS IT{ADE OR RELIEI' UPON
A}IY ORAL REPRESENTATIONS BY ANY OTEER PARTY REGARDING TED
EIYF1ORCEABILITY OF THIS PROVISION. EACE PARTY EAS READ AIYD
T'NDERSTAIIDS TEE EFTECT OF TSIS JURY WAIVER PROVISION.

11.8 lrlmlts0on

of Llrbllltv of Rccclver, Jonatban E. Perlman, Esq., makes, €x,ecuter
thir Assignmmt only and solely in his capacity as Court Appointed Permanent
Receiver and inqrs no pereonal liability hercunder.
ll,l4 Eptlre AJf,co.ment The partics each rcprescot md wanant that no promise or
inducernent has bem offered or made except as set fofilt herein and th* the consideration stated
hercin is ibe sole consid€ration fo: this Agreeineirl Thie Agreement constitutes the compleic
and dolivcrs

undorstanding among the parties with roepoct to the subject matter descibed hcrein and nrperacdes
any and all prior agrcanents, promises, or induccments, no matter its or thcir fonn, conccrning its
subject mattor.

11.15 Mpdiftcaflons. No modifications, amendmcots, or changes to this Agrcomont ehall
be binding or enforceablc wrlsss reduced to writing and signed by the parry to be boun.d by such
modification, amendment or change,
11.16 Qountsfpfrb. This Agrecment may be sxecut€d and delivered (by facsimilc,
elccronic mail or othcrwiee) in any number of oounterparts, each of which, when cxesut6d and
delivere4 shall be deened an original, and all of which togethor shatl constitute the same
agl€em€nt.

7
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IN WITNESS WHEREOT', the parties, througb their duly authorized representativos,
have executed this Agreement as of the date first above

writlon

KCt

Prinld

E.

, as and

in

Title:

capacity as Court Appointed Perman€nt
Rcceiver

KTNGDOM COAr,, LLC

KC II, LLC

By:
PrintcdNamc:
Title:
Vn

Aa rr.z{ l

KINGDOM RESOTIRCES, LLC

KREG EQUITTES,

By:

By:

Titlc:

Tide:

fust,

fixgjltttte4

DOUBLE MOI'NTAIN MINING,

LLC

By:

LID

Fs

e

T\)

D^tC,

KINGDOM RE&M EOLDINGS, LLC
By:

btyt Title:

Printed Name:

Title:

DOITBLE BRANCH ENERGY, LLC

By:

Titlc: *ln
M

/\ Lec

KENTUCKY RIVER PROPERTTBS, LLC

By:

h

Title:

A.

8
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ASSIGNMENT IN RATIFICATION OF RECEIVER’S OWNERSHIP AND INTEREST IN NOTES,
MORTGAGES, SECURITY AGREEMENTS AND OTHER LOAN DOCUMENTS
This Assignment In Ratification of Receiver’s Ownership and Interest in Notes, Mortgages, Security
Agreements and Other Loan Documents (“Agreement”) is made and entered into this 16th day of March,
2020 by, between and among Titan Funding, LLC, a Florida Limited Liability Company (“Titan Funding”),
whose address is 2701 N.W. Boca Raton Blvd., Suite 105, Boca Raton, FL 33431 and JONATHAN PERLMAN,
Receiver for Halfpay NV, LLC, successor by merger with Halfpay International, LLC, A Delaware Limited
Liability Company and other related entities (collectively the “Receivership Entities”), c/o Genovese
Joblove and Battista, P.A., 100 SE 2nd Street, 44th Floor, Miami, Florida 33131 (“Receiver” or “Assignee”)
by the Order entered May 17, 2017 (“Receivership Order”) by the United States District Court, Southern
District of Florida in Federal Trade Commission, et al., v. Jeremy Lee Marcus, et al., Case No. 17‐60907‐CIV‐
Moreno/Seltzer, a true copy of which is attached hereto and made a part hereof as Exhibit 1.
RECITALS
WHEREAS, the Balloon Promissory Note, dated January 12, 2017, in the principal amount of
$2,300,000.00 made by Kingdom Coal, LLC, a Wyoming Limited Liability Company dba Roxanna Prep Plant
(“Kingdom Coal”) to the order of Titan Funding, a true copy of which is attached hereto and made a part
hereof as Exhibit A (“2,300,000.00 Balloon Note”), advanced and loaned the net funded amount of
$2,300,000.00 of moneys of the Receivership Entities and Titan, jointly and severally, to the order of
Kingdom Coal;
WHEREAS, as collateral security for the $2,300,000.00 Balloon Note, pursuant to the Mortgage
and Security Agreement dated January 12, 2017, which appears of record in Mortgage Book 328 Page 143
et seq., in the office of the Letcher County, Kentucky Clerk, a true copy of which is attached hereto and
made a part hereof as Exhibit B (“Mortgage and Security Agreement”), Kingdom Coal granted a mortgage
and security interest in and to certain real and personal property;
WHEREAS, as collateral security for the $2,300,000.00 Balloon Note, pursuant to the Security
Agreement, dated January 12, 2017, a, a true copy of which is attached hereto and made a part hereof as
Exhibit C (“Security Agreement”), Kingdom Coal granted a security interest in and to certain personal
property as evidenced by the UCC financing statements filed in the Commonwealth of Kentucky, true
copies of which are collectively attached hereto and made a part hereof as Exhibit D (“UCC’s”);
WHEREAS, as collateral security for the $2,300,000.00 Balloon Note, Kingdom Resources, LLC, a
Wyoming Limited Liability Company and the parent and controlling person of Kingdom Coal (“Kingdom
Resources”) pursuant to the First Loan Pledge and Security Agreement dated January 12, 2017, a true
copy of which is attached hereto and made a part hereof as Exhibit E (“Pledge Agreement”); granted a
pledge and security interest in and to Eighty Five Percent (85%) of the membership interests in Kingdom
Coal;
WHEREAS, for and in consideration of the $2,300,000.00 Balloon Note, pursuant to the Royalty
Agreement, dated January 12, 2017, a true copy of which is attached hereto and made a part hereof as
Exhibit F (“Royalty Agreement”), Kingdom Coal granted a royalty on certain coal production of Kingdom
Coal;

1
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WHEREAS, for and in consideration of the $2,300,000.00 Balloon Note, Michael A. Blubaugh,
personally and individually, Kingdom Resources, LLC and KREG Equities, Ltd., jointly and severally,
pursuant to the Guaranty of Payment and Performance Agreement, dated January 12, 2017, a true copy
of which is attached hereto and made a part hereof as Exhibit G (“Guaranty Agreement”) guaranteed the
performance and payment of the obligations of Kingdom Coal pursuant to the $2,300,000.00 Balloon
Note, the Mortgage and Security Agreement and the Security Agreement;
WHEREAS, the First Amendment to Balloon Promissory Note dated January 17, 2017, with
Kingdom Coal, modified and amended the $2,300,000.00 Balloon Note and a true copy of which is
attached hereto and made a part hereof as Exhibit H (“First Balloon Note Amendment”);
WHEREAS, the First Amendment to Pledge and Security Agreement dated January 31, 2017, with
Kingdom Resources, LLC, modified and amended the Pledge Agreement and a true copy of which is
attached hereto and made a part hereof as Exhibit I (“First Amendment to Pledge Agreement”);
WHEREAS, as collateral security for the $5,550,000.00 Balloon Note (as hereinafter defined),
pursuant to the Pledge and Security Agreement dated February 2, 2017, a true copy of which is attached
hereto and made a part hereof as Exhibit J (“Kingdom Resources Pledge Agreement”), Kingdom Resources
granted a pledge and security interest in and to all of Kingdom Resources’ right, title and interest of
Kingdom RE & M Holdings, LLC, a subsidiary of Kingdom Resources and affiliate of Kingdom Coal (i.e., 99%
of the interests of Kingdom RE & M Holdings, LLC);
WHEREAS, in connection with the Kingdom Resources Pledge Agreement, Kingdom RE & M
Holdings, LLC made a promissory note in the principal amount of $907,000.00 a true copy of which is
attached hereto and made a part hereof as Exhibit K (“Kingdom RE & M Holdings Note”);
WHEREAS, the First Restated and Second Amended Balloon Promissory Note, dated February 3,
2017, made by Kingdom Coal to the order of Titan Funding, a true copy of which is attached hereto and
made a part hereof as Exhibit L (“$5,500,000.00 Balloon Note”), modified the $2,300,000.00 Balloon Note
and additionally advanced and loaned the additional net funded amount of $3,200,000.00 of monies of,
and advanced by the Receivership Entities, jointly and severally, to Kingdom Coal such that the total
indebtedness of Kingdom Coal to the order of Titan Funding, became and is in the net funded amount of
$5,550,000.00;
WHEREAS, the Third Amended Balloon Promissory Note with Kingdom Coal, made by Kingdom
Coal to the order of Titan Funding, a true copy of which is attached hereto and made a part hereof as
Exhibit M (“Third Balloon Note Amendment”), modified and amended the $5,550,000.00 Balloon Note;
WHEREAS, the First Amendment to Mortgage and Security Agreement dated February 3, 2017,
made by Kingdom Coal, which appears of record in Mortgage Book 329, Page 71 et seq. in the office of
the Letcher County Clerk, a true copy of which is attached hereto and made a part hereof as Exhibit N
(“Mortgage First Amendment”) modified and amended the Mortgage and Security Agreement;
WHEREAS, the First Amendment to Security Agreement dated February 3, 2017 made by Kingdom
Coal, a true copy of which is attached hereto and made a part hereof as Exhibit O (“Security Agreement
First Amendment”) modified and amended the Security Agreement;

2
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WHEREAS, the Restated and Amended Royalty Agreement dated February 1, 2017 made by
Kingdom Coal, a true copy of which is attached hereto and made a part hereof as Exhibit P (“Restated
Royalty Agreement”) modified, amended and restated the Royalty Agreement;
WHEREAS, for and in consideration of the $5,550,000.00 Balloon Note, Michael A. Blubaugh,
personally and individually, Kingdom Resources, LLC and KREG Equities, Ltd., jointly and severally,
pursuant to the First Amendment To Guaranty of Payment and Performance Agreement dated February
1, 2017, a true copy of which is attached hereto and made a part hereof as Exhibit Q (“Guaranty
Agreement First Amendment”), guaranteed the performance and payment of the obligations of Kingdom
Coal pursuant to the $2,300,000.00 Balloon Note, First Balloon Note Amendment, the First Amendment
to Pledge Agreement, the Kingdom Resources Pledge Agreement, the Kingdom RE & M Holdings Note, the
$5,550,000.00 Balloon Note, the Third Balloon Note Amendment, the Mortgage and Security Agreement,
Mortgage First Amendment, the Security Agreement, the Security Agreement First Amendment, and the
Guaranty Agreement,;
WHEREAS, on or about April 20, 2018, Titan Funding advanced a new loan in the principal amount
of $1.55 Million not utilizing any funds of the Receivership Entities (“New Loan”) to Kingdom Coal and
other Kingdom Coal related and affiliated parties and which loan is not the property of the Receiver;
WHEREAS, a Confidential Private Settlement and Release Agreement was made by reason of the
defaults of Kingdom Coal and other Kingdom Coal related and affiliated parties under and pursuant to the
aforesaid instruments, a true copy of which is attached hereto and made a part hereof as Exhibit R
(“Settlement Agreement”); and
WHEREAS, the parties do by these presents desire to memorialize and ratify that the Receiver
holds and owns certain rights, titles and ownership in and to the $2,300,000.00 Balloon Note, the
Mortgage and Security Agreement, the Security Agreement, the UCC’s, the Pledge Agreement, the Royalty
Agreement, the Guaranty Agreement, the First Balloon Note Amendment, the First Amendment to Pledge
Agreement, the Kingdom Resources Pledge Agreement, the $5,500,000.00 Balloon Note, the Third Balloon
Note Amendment, the Kingdom Re & M Holdings Note, the Mortgage First Amendment, the Security
Agreement First Amendment, the Restated Royalty Agreement, the Guaranty Agreement First
Amendment, the Settlement Agreement and any and all related and underlying documents and
instruments.
NOW THERFORE, in consideration of the above Recitals, which constitute part of this Agreement
and for good and valuable consideration, the receipt and sufficiency of which the parties do hereby
acknowledge, the parties do hereby agree as follows:
1.0
Incorporation of Recitals. The recitals to this Agreement are incorporated herein and
made a part hereof as if set forth at length.
2.0
Assignment. Subject to Section 3.0, Titan Funding, in ratification of the Receiver’s
rights, titles and ownership, does hereby transfer, set over and assign unto the Receiver, without recourse,
all right, title and interest in and to the $2,300,000.00 Balloon Note and the First Balloon Note
Amendment, the $5,550,000.00 Balloon Note and the Third Balloon Note Amendment and the Kingdom
RE & M Holdings Note and as security therefor, rights, titles and interests in the Mortgage and Security
Agreement, the Security Agreement, the UCC’s, the Pledge Agreement, the Royalty Agreement, the
Guaranty Agreement, the First Amendment to Pledge Agreement, the Kingdom Resources Pledge
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Agreement, the Mortgage First Amendment, the Security Agreement First Amendment, the Restated
Royalty Agreement and the Guaranty Agreement First Amendment, the Settlement Agreement and all
other related and underlying documents and instruments.
3.0
Reservation of Claims for Loan Fees on the $5,550,000.00 Balloon Note and New Loan.
Titan Funding does hereby reserve and does not assign, set over or transfer to the Receiver (i) all rights
and claims for loan origination/placement fees/servicing fees against Kingdom Coal and its affiliated
entities and persons on the $5,550,000.00 Balloon Note, (ii) attorneys fees and costs incurred in enforcing
and preserving the $2,300,000.00 Balloon Note, the Mortgage and Security Agreement, the Security
Agreement, the UCC’s, the Pledge Agreement, the Royalty Agreement, the Guaranty Agreement, the First
Balloon Note Amendment, the First Amendment to Pledge Agreement, the Kingdom Resources Pledge
Agreement, the $5,500,000.00 Balloon Note, the Third Balloon Note Amendment, the Kingdom Re & M
Holdings Note, the Mortgage First Amendment, the Security Agreement First Amendment, the Restated
Royalty Agreement, the Guaranty Agreement First Amendment, the Settlement Agreement and any and
all related and underlying documents and instruments, and (iii) its right, title and interests in the New
Loan and any documents securing Titan Funding’s rights under the New Loan.
4.0
Limitations of Warranties of Titan Funding and Titan Servicing. Titan Funding does not
make any guarantees or warranties regarding the $2,300,000.00 Balloon Note, the Mortgage and Security
Agreement, the Security Agreement, the UCC’s, the Pledge Agreement, the Royalty Agreement, the
Guaranty Agreement, the First Balloon Note Amendment, the First Amendment to Pledge Agreement, the
Kingdom Resources Pledge Agreement, the $5,550,000.00 Balloon Note, the Third Balloon Note
Amendment, the Mortgage First Amendment, the Security Agreement First Amendment, the Restated
Royalty Agreement, the Guaranty Agreement First Amendment, the Kingdom RE & M Holdings Note, the
Settlement Agreement and any and all related and underlying documents and instruments, or anything
being assigned herein.
5.0

Miscellaneous Provisions.

5.1
Effectiveness; Amendments. This Agreement may not be modified, amended or
supplemented except in writing signed by all parties.
5.2
Governing Law; Submission to Jurisdiction; Selection of Forum; Venue. This Agreement
is to be governed and construed in accordance with the laws of the state of Kentucky without giving effect
to the conflict of laws principles thereof. Each party hereto expressly and irrevocably agrees that any legal
suit, claim, action or proceeding for the enforcement of this Agreement shall be instituted and determined
exclusively in Knott or Letcher Counties, Kentucky Circuit Court or the federal court located in the Eastern
District of Kentucky. Each party hereby irrevocably submits with regard to any such suit, claim, action, or
proceeding for themselves personally and also in respect to property, generally and unconditionally, to
the exclusive jurisdiction of the aforesaid court. For purposes of this Agreement the parties consent to
exclusive venue in the Knott or Letcher Counties or the federal court in the Eastern District of Kentucky
and hereby waive any objection they may have or hereafter to the venue of any such suit, claim, action,
or proceeding arising out of or related to this Agreement proceeding in the Knott or Letcher Counties or
the federal court of the Eastern District of Kentucky. The parties further agree that in the event of
litigation arising out of or in connection with this Agreement, they will not contest or challenge the
jurisdiction or venue of the aforementioned courts.
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5.3
Nothing contained in this Agreement is intended to, or does, or shall be deemed in any
manner to waive, limit, impair or restrict any past, current or future claim or right or the ability of the
parties to protect and preserve their rights, remedies and interests and the parties each fully reserve any
and all of their respective rights and remedies relating to one another.
5.4
Interpretation and Further Assurances. This Agreement is the product of joint drafting
and negotiations between the parties, and in the enforcement or interpretation hereof, is to be
interpreted in a neutral manner, and any presumption with regard to interpretation for or against any
party by reason of that party having drafted or caused to be drafted this Agreement, or any portion hereof,
shall not be effective in regard to the interpretation hereof. Each party shall undertake such further
actions and execute and deliver such further instruments as may be reasonably necessary to effectuate
and carry out this Agreement; provided however no alterations or changes to the terms of this Agreement
shall be required.
5.5
Successors and Assigns. This Agreement is intended to bind and inure to the benefit of
the parties and their respective successors, assigns, heirs, executors, administrators and representatives.
5.6
Waiver. Except as expressly provided in this Agreement, nothing herein is intended to,
or does, or shall be deemed in any manner to waive, limit, impair or restrict any past, current or future,
claim or right or the ability of the parties to protect and preserve their respective rights, remedies and
interests and the parties each fully reserves any and all of their respective rights and remedies, including,
but not limited to, any of Titan’s interests in anything that is being assigned herein.
5.7
Headings. Headings are inserted for the convenience of the parties only and are not to be
considered when interpreting this Agreement.
5.8
Attorney Review. Each party has had a right to consult an attorney and has specifically
consulted an attorney with respect to the terms and conditions of this Agreement and acknowledges that
it fully understands this Agreement and the effect of signing and executing the Agreement.
5.9
Severability. Should any part of this Agreement be held unenforceable or in conflict with
the applicable laws or regulations of any jurisdiction, the invalid or unenforceable part or provision shall
be replaced with a provision which accomplishes, to the extent possible, the original business purpose of
such part or provision in a valid and enforceable manner, and the remainder of this Agreement shall
remain binding upon the parties.
6.0
Attorneys’ Fees. Each party shall bear its own attorneys’ fees and costs that were
incurred in connection with the preparation of this Agreement; provided that the prevailing party in any
action to enforce this Agreement or by reason of this Agreement shall be entitled to recover its reasonable
attorneys’ fees and costs from the non‐prevailing party.
6.1
WAIVER OF JURY TRIAL: IN ANY CIVIL ACTION, COUNTERCLAIM OR PROCEEDING,
WHETHER AT LAW OR IN EQUITY, WHICH ARISES OUT OF, CONCERNS OR RELATES TO THIS AGREEMENT,
ANY TRANSACTIONS CONTEMPLATED HEREUNDER, THE PERFORMANCE HEREOF OR THE RELATIONSHIP
CREATED HEREBY, WHETHER SOUNDING IN CONTRACT, TORT, STRICT LIABILITY OR OTHERWISE, TRIAL
SHALL BE TO A COURT OF COMPETENT JURISDICTION AND NOT TO A JURY. EACH PARTY HEREBY
IRREVOCABLY WAIVES ANY RIGHT (STATUTORY, CONSTITUTIONAL, COMMON LAW OR OTHERWISE) IT
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MAY HAVE TO A TRIAL BY JURY. ANY PARTY MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS
AGREEMENT WITH ANY COURT AS WRITTEN EVIDENCE OF THE WAIVER OF THE OTHER PARTIES’ RIGHT
TO TRIAL BY JURY. NO PARTY HAS MADE OR RELIED UPON ANY ORAL REPRESENTATIONS BY ANY OTHER
PARTY REGARDING THE ENFORCEABILITY OF THIS PROVISION. EACH PARTY HAS READ AND
UNDERSTANDS THE EFFECT OF THIS JURY WAIVER PROVISION.
In Witness Whereof the parties have made and entered into this Agreement as of the date first
above written.
___________________________________________
Jonathan E. Perlman, Esq., as and in his capacity as Court
Appointed Permanent Receiver

Titan Funding, LLC, a Florida Limited Liability
Company
By:

________________________________
John M. Mansour, Chief Executive Officer

STATE OF _____________________

)

COUNTY OF __________________

)
)

The foregoing Agreement was acknowledged, subscribed and sworn to before me by Jonathan E.
Perlman, Esq., as and in his capacity as Court Appointed Permanent Receiver, on this the _____ day March,
2020.
_____________________________________
NOTARY PUBLIC, STATE OF _______________AT LARGE
My commission expires:_________________________________________
STATE OF _____________________
COUNTY OF __________________

)
)
)

The foregoing Agreement was acknowledged, subscribed and sworn to before me for and on
behalf of Titan Funding, LLC, a Florida Limited Liability Company, by John M. Mansour, Chief Executive
Officer, of said Titan Funding, LLC, on this the _____ day March, 2020.
_____________________________________
NOTARY PUBLIC, STATE OF _______________AT LARGE, KY
My commission expires:_________________________________________
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This instrument prepared without examination
or opinion of title by:

_____________________________________
Robert E. Maclin, III
McBrayer PLLC
201 E. Main Street, Suite 900
Lexington, Kentucky 40507
(859)231‐8780
4853-1409-6311, v. 1
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